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SUBJECT: GATT WORKING PARTY ON ZENITH 

1 . IN PREPARATION FOR WORKING PARTY ON ZENITH, AND IN RESPONSE 
TO QUESTIONS FROM THE EC AND JAPAN, THE GATT SECRETARIAT HAS 
BEEN RESEARCHING GATT ASPECTS OF THE ZENITH CASE AS IT RELATES 
TO (1) SUSPENSION OF LIQUIDATION AND THE POSTING OF BONDS, AND 
(2) THE RELEVANCE OF THE GRANDFATHER CLAUSE. IN INFORMAL DIS- 
CUSSION, SECRETARIAT OUTLINED ITS WON THINKING AS FOLLOWS. 
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2. SUSPENSION OF LIQUIDATION AND POSTING OF BOND - GATT 
PRECEDENTS ON THIS QUESTION ARE MEAGER. THE SECRETARIAT COULD 
FIND NO GATT DISCUSSION OF SUSPENSION OF LIQUIDATION, ALTHOUGH 
AN INTERPRETATIVE NOTE TO ARTICLE VI SAYS THAT "A CONTRACTING 
PARTY MAY REQUIRE REASONABLE SECURITY (BOND OR CASE DEPOSIT) 
FOR THE PAYMENT OF ANTIDUMPING OR COUNTERVAILING DUTY PENDING 
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FINAL DETERMINATION OF THE FACTS IN ANY CASE OF SUS- 
PECTED DUMPING OR SUBSIDIZATION." SECRETARIAT ADDED THAT 
LACK OF DETAIL IN THIS NOTE LED TO FURTHER ELABORATION IN 
ARTICLE 10 OF ANTIDUMPING CODE WITH RESPECT TO "PROVI- 
SIONAL MEASURES," THUS, IN SECRETARIAT ANALYSIS, ACT OF 
WITHHOLDING LIQUIDTION IS NOT PER SE INCONSISTENT OR A 
VIOLATION OF GATT ALTHOUGH IT COULD BE ARGUED THAT, IF 
PRIMARY ACTION (I.E. LEVYING OF COUNTERVAILING DUTY) IS 
INCONSISTENT, THEN PROVISIONAL ACTION (SUSPENSION OF 
LIQUIDATION, POSTING A BOND) IN THAT PARTICULAR INSTANCE 
IS ALSO INCONSISTENT. 

3. GRANDFATHER CLAUSE - SECRETARIAT BELIEVES THAT U.S. 

LAW IN QUESTION (19 USC 1303) IS COVERED UNDER THE 
GRANDFATHER CLAUSE OF THE PROTOCOL OF PROVISIONAL APPLI- 
CATION, SINCE IT WAS IN FORCE AT THE TIME OF THE PROTOCOL 
(1947). IN 1955 REVIEW SESSION, SEVERAL PROPOSALS WERE 
MADE IN AN ATTEMPT TO OBTAIN DEFINITIVE ACCEPTANCE OF 
GATT UNDER ARTICLE XXVI AND ONE PROPOSAL BY UK (L/299) 
RESULTED IN NOTIFICATION TO GATT BY SEVERAL CP'S OF 
LEGISLATION COVERED BY THE GRANDFATHER CLAUSE. (UKAWA 
OF JAPANESE MISSION HAS ASKED US IF WE "RESERVED" OR 
NOTIFIED OUR 1938 LAW RELATING TO SUSPENSION OF LIQUIDA- 
TION AND HAS OPINED THAT THE U.S. NOTIFICATION OF OUR 
COUNTERVAILING DUTY LEGISLATION AT TIME OF REVIEW SESSION 
INDICATED THAT OUR "RESERVATION" APPLIED ONLY TO THE LACK 
OF INJURY PROVISION IN THE LAW.) U.S. NOTIFICATION READS 
(GATT L/2375/ADD. I) "SECTION 303 OF THE TARIFF ACT OF 

1930 REQUIRES THE ASSESSMENT OF COUNTERVAILING DUTIES TO 
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OFFSET A SUBSIDY OR OTHER GRANT WITHOUT A SHOWING OF IN- 
JURY OR THREAT OF INJURY TO DOMESTIC INDUSTRY." SECRE- 
TARIAT SAYS THAT THESE NOTIFICATIONS WERE NOT MEANT TO 
BE EXHAUSTIVE AND THEREFORE DID NOT EXCLUDE THE CP'S 
FROM INCLUDING OTHER RELEVANT LEGISLATION UNDER THE 
GRANDFATHER CLAUSE. THIS WAS MADE CLEAR, BOTH IN THE 
ORIGINAL PROPOSAL BY THE UK AND BY THE U.S. NOTIFICATION 
WHICH LISTS A "SUMMARY OF MORE IMPORTANT LEGISLATIVE 
PROVISIONS." 

4. TERMS OF REFERENCE OF WP - THE SECRETARIAT BELIEVES 
THAT IT CAN BE ARGUED THAT THE COURT S INTERPRETATION 
IN THE ZENITH CASE, IF UPHELD, IS INCONSISTENT WITH GATT 
ARTICLES VI AND XVI. HOWEVER, IT COULD NOT BE HELD, IN 
VIEW OF THE APPLICABILITY OF THE GRANDFATHER CLAUSE, 

THAT IT IS IN VIOLATION OF THESE GATT ARTICLES. THE 
SECRETARIAT BELIEVES A MUCH BETTER ARGUMENT CAN BE MADE 
FOR NULLIFICATION AND IMPAIRMENT (SHOULD THE COURT'S 
DECISION BE UPHELD) UNDER ARTICLE XXIII ON THE GROUNDS 
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THAT ALL AFFECTED CONCESSIONS NEGOTIATED WITH THE U.S. 

UNDER THE GATT HAD BEEN UNDERTAKEN ON THE BASIS THAT 
COUNTERVAILING DUTIES WOULD NOT BE ASSESSED FOR THE RE- 
BATE OF INDIRECT TAXES. THE EC'S ATTEMPT IN THE GATT 
COUNCIL TO WIDEN THE TERMS OF REFERENCE OF THE WORKING 
PARTY AND THEIR INQUIRIES OF THE SECRETARIAT INDICATE 
THAT THEY MAY BE FOLLOWING THIS LINE OF REASONING, AL- 
THOUGH WE DO NOT KNOW TO WHAT EXTENT THEY MAY ARGUE THIS 
CASE IN THE WORKING PARTY. SORENSON 
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